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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

In Lowe v. Comm'r, The Tax Court, following its ruling in Schwab v. Comm'r, 

136 T.C. ___ (2011), denied the Internal Revenue Service motion for a summary 

judgment that the amount a taxpayer must include in income as a result of the 

distribution of a variable life insurance policy from a Revenue Code §419A trust is the 

policy's cash surrender value, without any regard to the surrender charges. 

 

The taxpayers in Lowe, husband and wife Fredric J. and Dushanka Lowe, were the only employees 

of Smart Money Strategies ("Smart Money"), an S corporation in which Mr. Lowe was the sole 

shareholder.  As employees of Smart Money, the taxpayers participated in an employee welfare benefit 

plan under §§ 419 and 419A that provided death and severance benefits.  These benefits were funded by 

the purchase of a variable universal insurance policy on the life of Mr. Lowe and a term insurance policy 

on the life of Mrs. Lowe.  In 2003, less than two years after the plan was established, Smart Money 

terminated its participation in the plan and ownership of the variable policy was transferred to Mr. Lowe.  

At the time of the transfer, the accumulated value of the policy was $140,901; however, the value of the 

policy after surrender charges was zero. 

 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-52.pdf
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Both the taxpayers and the IRS agreed that a taxable event occurred when the policy was 

transferred to Mr. Lowe; however, there was disagreement as to the amount that should have been included 

in income.  The IRS determined that the accumulated value of the policy ($140,901) was the amount that 

should have been reported as income in 2003, while the taxpayers argued that the net cash surrender value 

($0) was the amount that should have been reported.  The IRS filed a motion for summary judgment asking 

the Court to decide that, as a matter of law, the value of the policy for income tax purposes is the 

accumulated value on the date of distribution determined without regard to surrender charges. 

 

The Court found that the distribution of the life insurance policy was taxable under § 402(b)(2), and 

that the "amount actually distributed" by a nonexempt employee trust shall be taxable to the distributee in 

the year of the distribution.  The Court determined that the facts in this case were virtually identical to 

those in Schwab.  For example, the policies were variable universal life insurance policies with steep 

premiums, and in both cases the policies were distributed from nonexempt employee trusts in late 2003.  

Additionally, like here, the policies in Schwab carried surrender charges that reduced the accumulated 

redemption value of the policies to zero or less than zero.  In Schwab, the Court rejected the proposition 

that surrender charges should always be disregarded when determining the fair market value of such 

policies; rather, § 402(b) requires courts to consider the payment of surrender charges as part of a more 

general inquiry into the policy's fair market value.  (For more information regarding Schwab, see our 

Bulletin No 11-16.)  Following Schwab, the Court denied the IRS' motion and held that § 402(b)(2) 

requires that the value of a life insurance policy distributed from a nonexempt employee trust is its fair 

market value as of the date of distribution and may require that surrender charges be taken into account.  

Because the record was not sufficient, the Court made no determination as to the fair market value of the 

policy distributed to Mr. Lowe. 

 

In analyzing the case, the Court distinguished Matthies v. Comm'r, 134 T.C. 141 (2010), in which 

the Court held that the value of a life insurance policy distributed from a tax-exempt employee trust should 

be determined without regard to surrender charges.  The Court noted that because the trust in Matthies was 

an exempt employee trust, its taxation was determined under § 402(a) rather than § 402(b)(2).  (See our 

Bulletin No. 10-33 for more information regarding Matthies.) 

 

Lowe is another case establishing that, for income tax purposes, the fair market value of policies 

distributed to participants from 419A welfare benefit trusts prior to 2004 may, depending on governing 

circumstances, take into account surrender charges. 

 

Any AALU member who wishes to obtain a Lowe v. Comm'r may do so through the following 

means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU website at www.aalu.org 

and enter the Member Portal with your last name and birth date and select Current Washington Report for 

linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and include a reference to this 

Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

http://www.aalu.org/
mailto:raglani@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

 

http://www.aalu.org/

